The Indissolubility of Marriage


by Archbishop Elias Zoghby of the Melkite Greek Catholic Church





	The problem which probably causes more anguish to young married people than birth control is that of the innocent spouse in the prime of life (usually the young lady, so we shall use the feminine form throughout this chapter to denote the wronged spouse) who is deserted by her partner and contracts a new union. The innocent party goes to her parish priest or bishop for a solution but hears: "I can do nothing for you. Pray and resign yourself to living alone for the rest of your life because you cannot marry again and expect to remain in the good graces of the Church."


	Such an unrealistic response is an insult to the young person's inherent dignity! Furthermore, it presupposes an heroic virtue, a rare faith and an exceptional temperament.  This almost abnormal way of life is not for everyone.  After all, the young person was married in the first place because she didn't feel called to perpetual continence.  Now she is being cornered into contracting a new and illegitimate union outside the Church so as to avoid physical and emotional pressure.  This good and normal Catholic now "officially" becomes a renegade and is even tortured by her own conscience.  Only one course of action is left open: either become an exceptional soul overnight or perish!


	Nothing but common sense tells us that perpetual continence is not the answer for the majority of Christians in such a predicament.  In other words, we Church officials know that we are leaving these young and innocent victims without an answer.  We ask them to depend upon that faith which works miracles, but we forget such faith is not given to everyone.  Many of us, even we who are priests and bishops, still have a long struggle and a great amount of prayer ahead of us before we will even be able to approach it, let alone attain it!


	The question presented us today by these disturbed people is, therefore, the following: "Does the Church have the right to tell an innocent member of the laity, whatever the nature of the problem disturbing him: 'Solve it yourself!  I have no solution for your case,' or indeed can the Church provide in this case an exceptional solution which she knows to be suited only for a tiny minority?"


The Church has certainly received sufficient authority from Christ, its founder, to offer all its children the means of salvation proportionate to their strength. Heroism, the state of perfection - these have never been imposed by Christ under pain of eternal perdition.  “If you wish to be perfect,” Christ says, but only “if you wish...”


	The Church, therefore, has sufficient authority to protect the innocent party against the consequences of the other partner's wrongdoing. It does not seem normal that perpetual continence, which belongs to the state of perfection alone, can be imposed upon the innocent spouse as an obligation or a punishment simply because the other spouse has proven to be false! The Eastern Churches have always known that they possessed the authority to help the innocent victim and, what is more, they have always made use of it.


	The marriage bond has certainly been rendered indissoluble by the positive law of Christ. Yet, as the Gospel of St. Matthew points out: "except in circumstances of adultery." (Cf. Matt. 5:32; 9:6)  It is the duty of the Church to make sense of this parenthetical clause.  If the Church of Rome has interpreted it in a restrictive sense, this is not true in the Christian East where the Church has interpreted it, from the very first centuries of its existence, in favor of possible remarriage for the innocent spouse.


	It is true that the Council of Trent, in it's twenty-fourth session (canon 7 of De Matrimonio) sanctioned the restrictive Roman interpretation, but it is well known that the final formula adopted by Trent for this canon had been purposely altered so as not to exclude the Eastern Christian tradition.  This tradition followed (and still follows) a practice contrary to that of the Church of Rome.  History gives credit for this act to the representatives from the area of Venice (1) who were well acquainted with the Greek tradition, which was founded upon the interpretation of the Greek Fathers and even of some Western Fathers, such as St. Ambrose of Milan.


	We know how the Eastern Fathers tried to discourage widows and widowers from contracting second marriages, following in this the counsel of the Apostle Paul; but they never intended to deprive the innocent spouse, who had been unjustly abandoned, of the right to remarry.  This tradition, preserved in and exercised by the East, was in no way dissolved in the six centuries of union.  There is no reason why it could not be brought back into use today and adopted by Western Catholics.  The progress of patristic studies has, in effect, put in bold relief the doctrines of the Eastern Fathers who were no less competent moralists and exegetes than the Western Fathers.


	Pastoral  solicitude for the wronged is suggested in another way by Western canonists.  By means of a subtle casuistry, which sometimes borders upon acrobatics, they have devoted themselves with diligent application to uncovering every impediment capable of vitiating the marriage bond.  This is done because of their pastoral concern.  Sometimes, for example, it happens that somebody suddenly discovers an impediment is permitted to afford a complete resolution of the “problem” as if by magic!  Though canon lawyers find this state of affairs both natural and normal, those of us who are pastors have come to realize that our people are very often confused and scandalized by this.


	Is it not the tradition of the Eastern Fathers, as outlined above, more suitable than the impediments to marriage in extending Divine Mercy toward some Christian spouses? (2)  Undoubtedly, inconsiderate action cannot be tolerated here either; abuses are always possible.  But, the abuse of authority does not destroy authority.


	During this age of ecumenism and dialogue, can the Catholic Church recognize this long-standing tradition of the Eastern Churches?  Or, what is more important to it:  Can its theologians apply themselves to the study of this problem and provide a remedy for the anguish of the innocent party, permanently abandoned by his or her spouse, and to deliver this person from a danger constituting a grave menace to the soul?


	My statements above are of a strictly pastoral nature.  My aim is to help the Western Catholic Church discover a solution for the problem faced by so many young marrieds who are doomed to a single life of loneliness should they decide to separate.  As it is now, through no fault of their own, they are forced to endure continence as a matter of obligation.


	In addition, I have clearly affirmed the immutable principle of the permanency of the married state.  In doing this, I have purposely avoided using the word “divorce” because the Catholic use of this word clearly denotes an infraction of the unchangeable principal of the indissolubility of marriage.


	This indissolubility is so deeply imbedded in the traditions of both East and West, Orthodox as well as Catholic, that it can never be questioned.  In effect, the Orthodox tradition itself has always held marriage indissoluble as the union of Christ and His Souse, the Church, a union which remains the type exemplaire of the monogamous sacramental marriage of Christians.  In Orthodox theology, divorce is nothing but a dispensation allowed the innocent party in certain, well-defined instances and from motives of purely pastoral concern, in virtue of what Orthodox theology calls the “principle of economy,” which means “dispensation” or, more accurately, “condescension.”  This dispensation does not exclude or set aside the principle of indissolubility.  This principle is even used in much the same way as the dispensations of a valid consummated marriage are allowed by the Western Catholic Church through the Pauline Privilege.  We are not speaking here of abuses; they are always possible, but they do not change the theological reality.


	Therefore, it is this “dispensation” on behalf of the innocent spouse that I suggest be employed by the Catholic Church of the Western tradition.  When I referred to the traditional Eastern interpretation of Matthew 5 and 19, I saw the eventual possibility of additional reasons for dispensations to supplement those already admitted by Western Catholics, such as fornication and the abandonment of one spouse by the other, so as to keep away the peril of damnation which menaces the innocent spouse.  Such a dispensation would not cast any doubt upon the indissolubility of the marriage bond any more than do the other dispensations.


	Such a proposal is not fruitless, despite what certain militant Roman canonists contend, because it rests upon the indisputable authority of the blessed Fathers and Doctors of the Eastern Churches - these same saints who are annually commemorated in the Roman liturgical calendar - who cannot be accused of having given up truth while interpreting the Lord’s words, or of interpreting the Lord’s words to suit their personal ambitions.


	It is the perspective of the universal fidelity of the East, as well as of the West, that the Roman Church has never contested the legitimacy of the Eastern ruling favorable to the remarriage of the innocent marital partner, either after the separation of the two great Christian halves of the Church, or during their long centuries of unity.


	To anyone who has observed the Eastern Catholic communities in union with Rome, it goes without saying that in these days - and it grieves me to admit it - almost all of the Eastern Catholic Churches follow contemporary Latin-Roman discipline and practices with regard to remarriage.


	As for the Eastern way of viewing divorce and remarriage, objective evidence proves that the Fathers and Doctors of the East who developed the basic tenets of all Christian doctrine could not have been influenced by politics or any other aspect of Byzantine civil or legal tradition in interpretation Christ’s words in Matthew, chapters 5 and 19 as they did.  To assume this would be to forget what the universal Church owes to their knowledge and holiness.


	The Justinian Code which was promulgated toward the end of the sixth century adopted the Eastern discipline on marriage.  But it could scarcely have influenced Origen, St. John Chrysostom, St. Basil (3), St. Epiphanius (4), and others who lived some 350 years before this Code was ever conceived, as some Latin canonists believe.  The Justinian Code merely reflected the doctrine and practices of the Eastern Churches.


	As we have seen, long before the schism with Rome, Eastern Christianity adopted the more lenient interpretation of the law (favoring the innocent party) and also put it into practice.  And yet the Easterners were never condemned for this - not during the first thousand years when they were in full visible communion with the Roman See; not by the Ecumenical Councils over which presided representatives of the Bishop of Rome and were attended by both Eastern and Western bishops; and not by any other high authorities in the undivided Church.  These facts alone should be enough to prove that the Roman Church never contested the legitimacy of the Eastern discipline in this matter.


	The Church of the East has always followed this tradition of tolerance of divorce and has remained faithful to it.  The West maintained it for many hundreds of years with the positive approval of many of its bishops, popes, and councils, and in fact never attempted to condemn it in the East, even after the cessation of its practice in the West.


	In conclusion, we reiterate that this is an exegetical, canonical and pastoral problem which cannot be ignored.  As for the opportunity of permitting a new reason (or reasons) for dispensation analogous to those already introduced in the Roman Church by reason of the Pauline Privilege, this decision remains in the hands of the Church.





-taken from the book:  A Voice from the Byzantine East, 1992, published by Educational Services





notes:


1.  There is still a somewhat large and visible Orthodox population in Venice and vicinity.





2.  Father David Kirk, a Melkite Greek Catholic priest (founder of Emmaus House in Harlem, New York City) has recently said:  “The tradition of Eastern Christianity is essentially one of compassion.  People must be given a second chance.  The absolute value of the human person must be underlined.  Just as the monk can abandon his state in the name of his person, so the same freedom exists [in the Eastern Churches] for a married person.  We are not free if we can only say  yes at one moment and cannot say no at another moment.”  (Cf. Rev. David Kirk, An Eastern Catholic Understanding of Sexuality in U.S. Catholic-Jubilee, March, 1970, pp. 39-42.)





3.  St. Basil, in whose immediate family were several saints, was Archbishop of Caesarea in Cappadocia during the fourth century.  He said: “I am not sure that a woman who lives with a man who has been abandoned by his wife could be called adulterous.”





4.  St. Epiphanius, Archbishop of Constantia on Cyprus during the fourth century wrote: “Divine Law does not condemn a man who has been abandoned by his wife, nor a woman who has been abandoned by her husband, for remarrying.”





See also the following:





“Better to break a marriage than be damned.” from Homily on 1 Corinthians by St. John Chrysostom (Minge: P.G. 61, 155)





“He who cannot keep continence after the death of his first wife for a valid motive, as fornication, adultery, or another misdeed, if he takes another wife, or if the wife [in similar circumstances] takes another husband, the Divine Logos does not condemn him or exclude him from the Church...” from Against Heresies by St. Epiphanius of Cyprus (Minge: P.G. 41, 1024)





For a further explanation of conditions that are tantamount to death so far as the marriage bond is concerned, see Marriage: an Orthodox Perspective, by John Meyendorff (Crestwood, N.Y. St. Vladimir Seminary Press, 1970)





Appendix 1:  Patristic Support for the Eastern Tradition





Tertullian:





“I maintain, then, that Christ now made the prohibition of divorce conditional:  ‘If anyone should dismiss his wife for the purpose of marrying another.’  ‘Whoever dismisses his wife,’ He says, ‘and marries another, commits adultery; and whoever marries her who has been dismissed by her husband, is equally an adulterer’ -dismissed, then, for that very reason for which dismissal is not permitted: to marry another.  And he that marries a woman who has been dismissed unlawfully is as much an adulterer as he that marries one who has not been dismissed.  The marriage which is not rightly dissoved is permanent.  To marry again, however, while there is a permanent marriage, is adultery.  Therefore, if he conditionally forbade the dismising of a wife, He did not forbid it absolutely;  and what He did not forbid absolutely, He permitted in certain cases, where the reason for prohibition was not present.  ... Indeed, in your sect, what is a husband to do, if his wife commit adultery?  Shall he keep her?  But your own Apostle, you know, would not join the members of Christ to a prostitute.  The justice of divorce, therfore, has Christ, too, for its defender.  Henceforth Moses must be considered as confirmed by Christ, Moses having permitted divorce for the same cause that Christ permits it:  if there sould be found any unchaste commerce on the part of the woman.  For in the Gospel of Matthew He says:  ‘Whoever dismisses his wife, except for the cause of adultery, makes her commit adultery.’  And thus he too is regarded as an adulterer, who marrries a woman who has beend dismissed by her husband.”  - Against Marcion, 4, 34, 4-6





Origen:





Our Savior does not at all permit the dissolution of marriages for any other sin than fornication alone, when detected in the wife....”  9.511 (Dictionary of Early Christian Beliefs (DECB), David W. Bercot).





Novation:





“When being inquired of, Christ gave this judgment:  He said that a wife must not be put away, except fro the cause of adultery.... Laws are prescribed to married women, who are so bound that they cannot thence be seperated.’ 5.589 (Dictionary of Early Christian Beliefs (DECB), David W. Bercot).





St. John Chrysostom:





“How then in this case is the uncleanness overcome, and therefore the intercourse allowed; while in the woman who prostitutes herself, the husband is not condemned in casting her out?  Because here there is hope that the lost member may be saved through the marriage; but in the other case the marriage has already been dissolved; and there again both are corrupted; but here the fault is in one only of the two.  ...For how will she who dishonored him in former times and became another’s and destroyed the rights of marriage, have power to reclaim him whom she had wronged; him, moreover, who still remains to her as an alien?  Again, in that case, after the fornication the husband is not a husband...” - Homily on 1st Corinthians 19.4





“And not thus only, but in another way also He hath lightened the enactment:  Forasmuch as even for him He leaes one manner of dismissal when He saith, “Except for the cause of fornication;”  since the matter had else come round again to the same issue.  For if He had commanded to keep her in the house, though defiling herself with many, He would have made the matter end again in adultery.” - Homilies on the Gospel of St. Matthew 17





Ambrosiaster:





Neither can a man divorce his wife; [for he says]:  ‘A man is not to divorce his wife.’  It presumes of course:  ‘except for cause of fornication.’  And therefore eh does not subjoin what he says when speaking of a woman:  ‘but if she has separated, she is to remain so;’ for it is permissible for a man to marry a wife, if he has divorced a sinful wife, because man is not bound by the law as a woman is; for man is head over woman.”  Commentaries on Thirteen Pauline Epistles -on 1 Cor 7:11





Lactantius:





“He who marries a woman divorced from her husband is an adulterer.  So is he who divorced a wife for any cause other than adultery, in order to marry another.” 7.190 (Dictionary of Early Christian Beliefs (DECB), David W. Bercot).





Apostolic Constitutions:





“Do not let it be considered lawful after marriage to put her away who is without blame.  For He says, “ you will take care to your spirit and will not forsake the wife of your youth” [Mal. 2:14-15].... And the Lord says, ‘What God has joined together, let no man put assunder.’  For the wife is the partner of life, united by God into one body from two.  However, he who divides back into two that body that has become one -he is the enemy ofthe creation of God and the adversary of His providence.  Similarly, he who retains her who is corrupted [by adultery] is a transgressor fo the lwas of nature.  For ‘he who retains an adulteress is foolish and impious [Prv. 18:22].  Also, He says, “Cut her off from your flesh” [Sir 25:26].  For she is no longer a helpmate, but a snare, havin turned her mind from you to another.”





Appendix 2:  The Gospel of St. Matthew and Divorce


by an Orthodox friend:  Andrew J. Rubis





By failing to look at the historical biblical context of the Lord's words in Matthew one will inevitably fail to discern their meaning.��The Greek "pornea" is hardly limited to incest, but extends to all manner of sexual immorality. ��It is important to remember that the exception is not for "immorality" but "sexual immorality."��If "pornea" meant only "incest," then one would not need a divorce from what never was a legitimate marriage. Thus the "annullment" of the West (try to find that one in scripture). ��To wit: my good friend received an annullment because his wife was taking steroids in an attempt to avoid conceiving a child. She failed in her attempt. It helped that his brother was ordained by the Holy Father in Rome and that they are all members of Opus Dei. But where was the incest?��The East has never had such (annullments) because it took the Matthean exception at full value.��One may not divorce for "immorality;" i.e. because their spouse drinks too much or is lazy. ��If one's spouse robs people in dark alleys or murders, then one ought to turn them in, assuming that he or she refuses to repent and take responsibility for his or her "immorality." For such serious crimes they might have been stoned (killed) and thus the marriage dissolved by the death of the perpetrator, but not by divorce.��[Please remember, one may always separate from a violent, abusive, addicted, or insane spouse in order to protect oneself and one's children. However, the desire and attempt must be there for eventual reconciliation.]��The exception for "sexual immorality" covers such: incest, rape, adultery, bestiality, sodomy, polygamy, a refusal to attempt a conjugal marital relationship, a refusal to attempt the procreation of children. �


These are the pornea of the Gospel of Matthew. ��Look in the canons and we find serious pennances/excommunications for engaging in these acts. These are the acts that may dissolve the marriage bond while both parties are living.��They were obvious to the people of God then (the Jews). They ought to be obvious to the people of God now (the Apostolic Churches). ��In Christ, Andrew J. Rubis�


